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IN THE UTAH COURT OF APPEALS
DAVID J. WOODCOCK,

]
l
1

Plaintiff/Appellee,

PLAINTIFF/APPELLEE'S
PETITION FOR REHEARING

vs.
i

JOHN CRANDELL,

Case No. 930288-CA

Defendant/Appellant
I.

PRIORITY 15

STATEMENT OF JURISDICTION AND CERTIFICATION
The Judgment that was the subject of this appeal was a final

judgment of the Third Judicial District Court of Summit County.
The Utah Court of Appeals has jurisdiction over the matter pursuant
to Utah Code Annotated § 78-2a-3(2)(k). The appeal was poured-over
to the Court of Appeals for disposition on April 28, 1993, pursuant
to Rule 42, Ut.R.App.P.

Plaintiff/Appellee submits this Petition

for Rehearing pursuant to Rule 35, Ut.R.App.P.

Counsel for

Plaintiff/Appellee certifies that this petition is presented in
good faith and not for delay.
II.

STATEMENT OF
ISSUES/POINTS
OF LAW AND
FACT WHICH
PLAINTIFF/APPELLEE CONTENDS WERE OVERLOOKED OR MISAPPREHENDED

A.

Was

the

Defendant/Appellant's

opposition

to

Plaintiff/Appellee's Motion for Summary Judgment inadequate as a
matter of law and, if so, did this Court overlook the inadequacy in
reversing the lower court?
1

B.

Did this Court rely solely on a procedurally and substantively

defective affidavit in concluding that a genuine issue of material
fact existed which precluded summary judgment as a matter of law?
C.

Should

this

Defendant/Appellant,

Court

have

pursuant

to

stricken
Rule

24(k),

the
Utah

Brief

of

Rules

of

Appellate Procedure, and affirmed the order of the trial court
granting Plaintiff/Appellee's Motion for Summary Judgment.
Each of these issues presents a question of law.

When

reviewing questions of law, the appellate court is to give no
deference to the conclusions of the trial court. Sperry v. Smith,
694 P.2d 581, 582 (Utah 1984).
III. DETERMINATIVE RULES
A.

Rule 56(c) and (e), Utah Rules of Civil Procedure
(c) Motion and proceedings thereon.
The motion shall be
served at least 10 days before the time fixed for the hearing.
The adverse party prior to the day of hearing may serve
opposing affidavits. The judgment sought shall be rendered
forthwith if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a
judgment as a matter of law.
A summary judgment,
interlocutory in character, may be rendered on the issue of
liability alone although there is a genuine issue as to the
amount of damages.
* * * *

(e) Form of affidavits; further testimony; defense required.
Supporting and opposing affidavits shall be made on personal
knowledge, shall set forth such facts as would be admissible
in evidence, and shall show affirmatively that the affiant is
competent to testify to the matters stated therein. Sworn or
certified copies of all papers or parts thereof referred to in
an affidavit shall be attached thereto or served therewith.
2

The court may permit affidavits to be supplemented or opposed
by depositions, answers to interrogatories, or further
affidavits. When a motion for summary judgment is made and
supported as provided in this rule, an adverse party may not
rest upon the mere allegations or denials of his pleading, but
his response, by affidavits or as otherwise provided in this
rule, must set forth specific facts showing that there is a
genuine issue for trial. If he does not so respond, summary
judgment, if appropriate, shall be entered against him.
Rule 4-501(2), Utah Code of Judicial Administration
(b) Memorandum in opposition to a motion. The points and
authorities in opposition to a motion for summary judgment
shall begin with a section that contains a concise statement
of material facts as to which the party contends a genuine
issue exists. Each disputed fact shall be stated in separate
numbered sentences and shall specifically refer to those
portions of the record upon which the opposing party relies,
and, if applicable, shall state the numbered sentence or
sentences of the movant's facts that are disputed.
All
material facts set forth in the movant's statement and
properly supported by an accurate reference to the record
shall be deemed admitted for purpose of summary judgment
unless specifically controverted by the opposing party's
statement.
Rule 24, Utah Rules of Appellate Procedure
(a) Brief of the appellant. The brief of appellant shall
contain under appropriate headings and in the order indicated:
* * *

(7) A statement of the case. The statement shall first
indicate briefly the nature of the case, the course of
proceedings, and its disposition in the court below. A
statement of the facts relevant to the issues presented
for review shall follow. All statements of fact and
references to the proceedings below shall be supported by
citations to the record in accordance with paragraph (e)
of this rule.
* * *

(9)
An argument.
The argument shall contain the
contentions and reasons of the appellant with respect to
the issues presented, with citations to the authorities,
statutes, and parts of the record relied on.
3

* * *

(k) Requirements and sanctions. All briefs under this rule
must be concise, presented with accuracy, logically arranged
with proper heading and free from burdensome, irrelevant,
immaterial or scandalous matters. Briefs which are not in
compliance may be disregarded or stricken, on motion or sua
sponte by the court, and the court may assess attorney fees
against the offending lawyer.
IV.

STATEMENT OF THE CASE
Complete statements of the facts underlying this case were

fully set out in the briefs previously filed and will not be
repeated here.

The facts essential to this Petition are as

follows:
Plaintiff/Appellee, David J. Woodcock ("Woodcock") filed a
Motion for Summary Judgment

and a Memorandum

of Points and

Authorities in Support of Plaintiff's Motion for Summary Judgment
on November 10, 1992.

(R.000135 and R.000139.)

Woodcock filed

supporting affidavits on November 10, 1992 (R.000100 and R.000106)
and on November 16, 1992. (R.000221.)
In opposition to Woodcock's Motion, Defendant/Appellant, John
Crandell ("Crandell") filed no memorandum.

Rather, he appeared

pro se at the hearing on the motion with an affidavit, Affidavit of
John Crandell

("the

Affidavit").

Crandell had not filed the

Affidavit with the Court or served the Affidavit on opposing
counsel prior to the hearing.

(R.000261.)

And see. Addendum,

"Affidavit of Robert M. Anderson in Support of Motion to Amend
Record."
4

Counsel for Woodcock objected to the Affidavit on the basis
that it was untimely served in violation of the Rules of Civil
Procedure and insufficient to create a genuine issue of fact
because it consisted exclusively of unsubstantiated, self-serving
statements and conclusions of law, (R.000582 and R.000583-000585).
The trial court granted Woodcock/s Motion for Summary Judgment.
(R.000264).
Subsequently, on June 14, 1993, this Court entered an order
denying Crandell's motion to supplement the record with depositions
that were not of record with the trial court during the November
23, 1992, hearing on the Motion for Summary Judgment.
Addendum, "Order" of the Court of Appeals.

See.

On June 15, 1993, the

court granted Woodcock's Motion to Amend the record to reflect the
objection made by Woodcock's counsel to the Affidavit.

Seef

Addendum, "Minute Entry, Ruling 4-501 UCJA" of the Third District
Court.
On appeal, this Court reversed that trial court's order
granting Woodcock's Motion for Summary Judgment and remanded the
case apparently based on the Affidavit of John Crandell.

See,

Addendum, "Order" of the Utah Court of Appeals.
V.

SUMMARY OF THE ARGUMENT
Crandell's brief contains inadequate support in the record and

inappropriate citation to facts not of record.
5

The Affidavit to

which the brief cites for support is technically and substantively
defective.

As a matter of law, it does not raise a genuine issue

of fact which would preclude summary judgment. Since Crandell has
failed to provide the trial court and this Court with any other
competent evidence demonstrating the existence of any genuine issue
of material fact, rehearing should be granted and, after the
Court's review of the issues, the order of the lower court granting
Woodcock's Motion for Summary Judgment should be affirmed.
VI.

ARGUMENT

A.

Crandell's Affidavit in Opposition to Woodcock's Motion for
Summary Judgment Was Inadequate to Raise a Genuine Issue of
Material Fact As a Matter of Law.
Crandell failed to timely file any affidavits, documents or

memoranda as prescribed by Rule 56(c) and (e) , Ut. R.Civ.P. and
Rule 4-501, U.R.J.A.

Crandell's appearing at the hearing with the

substantively defective Affidavit which was not previously filed
with the court or served on opposing counsel unfairly surprised
counsel for Woodcock, severely prejudiced Woodcock,s case, and
violated accessible and easily comprehensible rules of procedure.
1.

The Affidavit Was Not Timely Served.
Pursuant to Rule 56(c), Ut. R.Civ.P., the "adverse party prior

to the day of hearing may serve opposing affidavits (emphasis
added).••

Service of an affidavit on the day of the hearing is

clearly contrary to that rule.
6

Had Crandell served the Affidavit prior to the hearing as
required, counsel for Woodcock would have had the opportunity to
review

the

Affidavit.

Since

it

consists

exclusively

of

unsubstantiated, self-serving statements and conclusions of law,
counsel would have filed

a Motion to

Strike the Affidavit.

Crandell could have remedied the substantive defects, if possible
or, if impossible, would have been forced to concede his position
thereby saving the resources which have been wasted on subsequent,
substantial verbal and written argument directed to the issue.
2.

The Affidavit Is Substantively Defective.
The Affidavit consists exclusively of unsubstantiated opinions

and statements of fact and inadmissible conclusions of law which
are insufficient to create an issue of fact as a matter of law.
An

affidavit

which

merely

reflects

the

affiant's

unsubstantiated opinions, conclusions or beliefs and which fails to
state evidentiary facts is insufficient to create an issue of fact.
Williams v. Melby. 699 P.2d 723, 725 (Utah 1985); Treloaaan v.
Treloggan, 699 P.2d

747, 748

(Utah 1985).

Rule 56(e), Ut.

R.Civ.P., states, in relevant part:
[O]pposing affidavits shall . . . set forth such facts as
would be admissible in evidence, and shall show affirmatively
that the affiant is competent to testify to the matters stated
therein . . . response, by affidavits or as otherwise provided
in this rule, must set forth specific facts showing that there
is a genuine issue for trial (emphasis added).

7

Crandell sought to defeat summary judgment by asserting, in
his Affidavit, his unsubstantiated conclusion that an executory
verbal contract existed between Crandell and Woodcock for purchase
of the subject property. The Affidavit presents no specific facts
showing there

is an

issue for trial regarding

this alleged

agreement.
The Affidavit makes no showing that Crandell has legal
training which would render him competent to testify as to the
legal effect given to the parties7 dealings. If Crandell is merely
repeating statements made to him by his former attorney, such
statements constitute inadmissible hearsay pursuant to Rule 802,
U.R.E. Western States Thrift & Loan Co. v. Blomquist, 504 P.2d 1019
(1972)(hearsay testimony and opinion testimony that would not be
admissible if testified to at trial may not properly be set forth
in an affidavit).

The Affidavit fails to present any admissible

evidence that creates a genuine issue of material fact as to the
existence of any verbal contract or part performance of such a
contract.

Under the circumstances, summary judgment is proper.

See, e.g., Jones v. Hinkle. 611 P.2d 733 (Utah 1980) (plaintiff was
entitled

to summary

judgment as a matter

of

law where the

defendant's affidavit failed to allege specific facts supporting
the

defendant's

interpretation

contract).
8

of

the

parties'

land

sales

B.

This Court's Finding that the Procedurally and Substantively
Defective Affidavit Raised a Factual Issue Does Not Preclude
Summary Judgment,
In its Order, the sole basis stated for this Court's reversing

the lower court's order was its conclusion that the Affidavit
created a genuine issue of material fact.

It should be noted that

facts need not be submitted to the trier of fact merely because
they are disputed.

Abdulkadir v. Western Pacific R.R. Co. , 318

P.2d 339, 341 (Utah 1957).

If the facts would not substantially

affect the outcome of a case, no matter how they were resolved, it
would be useless and wasteful to resolve them. Id.

Accord. Jones

v. Hinkle. 611 P.2d 733 (Utah 1980) (summary judgment was not
precluded by fact that the parties to a land sales contract urged
diverse interpretation).
Even if this Court overlooks the technical and substantive
defects discussed, and accepts the facts stated in the Affidavit as
true, the Affidavit fails to create a genuine issue of material
fact. Enforcement of the executory oral contract for the purchase
of real property alleged in the Affidavit would be time barred and
would be prohibited by the Utah Statute of Frauds. The legal basis
for this statement of law is fully discussed in the Brief of
Appellee, previously filed in this Court, and will not be repeated
here.

See. Brief of Appellee, pp. 32-44.

9

Further, as more fully discussed in the Brief of Appellee, the
alleged acts of part performance must be in some degree evidential
of the existence of a contract and must not be readily explainable
on any other ground.

Id. at 33-36.

The facts alleged by Crandell

as evidence of an executory contract for the purchase of property
are equally consistent with a lease agreement coupled with an
option to purchase.
Crandell offered no other competent evidence which would
create a genuine issue of material fact.

The failure of a party

opposing summary judgment to proffer any evidence at the trial
level justifies a finding by the appellate court that there are no
genuine issues of material fact. Schaer v. State By & Through Utah
Department of Transportation, 657 P.2d 1337, 1341 (Utah 1983).
Rule 4-501(2)(b), U.C.J.A., provides that a moving party's
statement of facts will be deemed admitted if an opposing party
fails to specifically contest those factual allegations.

Rule

56(e), Ut. R.Civ.P., requires a non-moving party to contest facts
in a properly supported motion by an affidavit with facts by
affidavit or deposition.1 As the Supreme Court of Utah explained:
1

Rule 56(e) states, in relevant part:
When a motion for summary judgment is made and supported
as provided in this rule, an adverse party may not rest
upon the mere allegations or denials of his pleading, but
his response, by affidavits or as otherwise provided in
this rule, must set forth specific facts showing that
10

When a motion for summary judgment is made and supported by
affidavit as provided in Rule 56, an adverse party may not
rely upon mere allegations or denials of his pleadings to
avoid summary judgment but must set forth specific facts
showing that there is a genuine issue for trial (emphasis
added).
Banaerter v. Poulton, 663 P.2d 100 (Utah 1983).

Accordf Franklin

Financial v. New Empire Develop. Co., 659 P. 2d 1040 (Utah 1983)
(once a prima facie case for summary judgment has been made,
opposing party must file responsive affidavits raising factual
issues, or risk the conclusion that there are no factual issues).
Since Woodcock7s Motion was supported by proper affidavits, even if
Crandell had

filed a Memorandum

in Opposition,

it would be

insufficient to create a genuine issue of material fact as a matter
of law.
Likewise, the depositions referred to in Crandell's brief fail
as a matter of law to create a genuine issue of material fact. The
Utah Supreme Court has stated, " [depositions that were never
introduced into evidence nor read by the trial judge will not be
considered on appeal." Pratt v. Mitchell Hollow Irr. Co., 813 P.2d
1169, 1171 (Utah 1991).

"Papers not properly filed with the trial

court will not be considered [on appeal]."

Id.

Since the trial

court denied Crandell's motion to amend the record to include the

there is a genuine issue for trial. If he does not so
respond, summary judgment, if appropriate, shall be
entered against him (emphasis added).
11

transcripts of the depositions, they cannot be considered on
appeal.2

Defendant's citation to these depositions as creating a

genuine issue of fact is erroneous.
C.

This Court Should Strike Crandell's Brief Pursuant to Rule
24(k), Utah Rules of Appellate Procedure and Affirm the Order
of the Trial Court Granting Woodcock's Motion for Summary
Judgment.
Crandell's failure to comply with the rules should not be

excused in the present case. While pro se litigants are given some
latitude, they are not excused from complying with the rules of
civil procedure.

State v. Wareham, 772 P. 2d 960, 966

(Utah

1989)(it would be beyond the role of judges and both highly
improper and unfair to opposing parties for judges to become
advocates for a pro se party);

State v. Amicone, 689 P.2d 1341,

1344 (Utah 1984) (pro se litigants must accept the consequences of
their mistakes and errors).
The

rules

Crandell

technical in nature.

violated

are not

obtuse

nor

highly

They are clearly set out and, with a little

effort, are relatively simple to locate and understand.

Crandell

contacted his former lawyer for assistance with the Affidavit.
There is no just excuse for failure to timely serve or file the

2

Crandell's reference to the depositions also violates
Rule 24, Ut.R.App.P. which states, in relevant part:
"All
statements of fact and references to the proceedings below shall be
supported by citations to the record."
12

Affidavit.

There is no just excuse for late filing or failure to

file an opposing memorandum.
On

the

day

of

the

hearing,

attempted to obtain a continuance.

Crandell's

former

attorney

The trial court did not find

sufficient justification for the delay and the request was denied.3
No reason exists to indulge Crandell to an unreasonable degree when
to do so would subject Woodcock, who has already expended much time
and money, to additional expense and frustration.
circumstances, Crandell's claimed

Under the

ignorance of relevant rules

should not authorize him to utilize surprise tactics unavailable to
the rest of the Bar or to Woodcock.
VII. CONCLUSION
Crandell's brief contains inadequate support in the record and
inappropriate citation to facts not of record.

As discussed, the

Affidavit to which the brief cites for support is technically and
substantively defective.

As a matter of law, it does not raise a

genuine issue of fact which would preclude summary judgment. Since
Crandell has failed to provide the trial court and this Court with
3

Although
courts
recognize
that
rules
governing
continuance of proceedings are to be applied liberally, the courts
are also unwilling to spare litigants from their own lack of
diligence. Callioux v. Progressive Ins. Co.. 745 P.2d 838 (Utah
App. 1987) (continuance was denied where counsel who was afforded
ample time to properly oppose a motion delayed requesting a
continuance until Friday afternoon before a Monday hearing on a
summary judgment motion). Accord, Jones v. Bountiful City Corp.
834 P.2d 556 (Utah App. 1992).
13

any other competent evidence demonstrating the existence of any
genuine issue of material fact, rehearing should be granted and,
after the Court's review of the issues, the order of the lower
court granting Woodcock's Motion for Summary Judgment should be
affirmed,
is \ \_ day of February, 1994.
DATED this
ANDERSON & WATKINS

Rotiert M. Anderson
Leslee Berrett
Attorneys for Plaintiff/Appellee

14
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CERTIFICATE OF SERVICE

On this ^ ^
day of February, 1994, I hereby caused to be
mailed via U.S. first-class mail, postage prepaid, a true and
correct copy of the foregoing Plaintiff/Appellee's Petition for
Rehearing to the following:
Steven C. Tycksen, Esq.
Day & Barney
Attorneys for Defendant/Appellant
45 East Vine Street
Murray, Utah 84107
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IN THE UTAH COURT OF APPEALS
DAVID J. WOODCOCK,

)

Plaintiff/Appellee,

)

vs.

)

JOHN CRANDELL,

)

Case No. 930288-CA

)

PRIORITY 15

Defendant/Appellant

ADDENDUM

Tabl

zz

ANDERSON & WATKINS
Robert M. Anderson (#0108)
Lisa A. Altman (#6165)
700 Kennecott Building
10 East South Temple
Salt Lake City, Utah 84133
Telephone: (801) 530-7480
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SUMMIT COUNTY, STATE OF UTAH

DAVID J. WOODCOCK,
Plaintiff/Appellee,

]
1
I
l

AFFIDAVIT OF ROBERT M.
ANDERSON IN SUPPORT OF
MOTION TO AMEND RECORD

l
i
>

Civil No. 9211580
Judge Frank Noel
Appellate No. 930288-CA

vs.
JOHN CRANDELL,
Defendant/Appellant
STATE OF UTAH

)
) ss.
COUNTY OF SALT LAKE )
I, ROBERT M. ANDERSON, being first duly sworn and under oath,
state as follows:
1.

I am the attorney of record for Plaintiff/Appellee

("Plaintiff") in the above entitled matter.
2.

I have personal knowledge of the facts set forth in this

Affidavit or knowledge obtained through my review of the files and
records of this case.
3.
memorandum
Judgment.

Defendant/Appellant

("Defendant")

in opposition

Plaintiff's

to

failed
Motion

to
for

file

a

Summary

4.

Defendant failed to timely file any other documentation

in opposition to Plaintiff's Motion for Summary Judgment.
5.
to

the

Defendant first submitted the Affidavit of John Crandell
court

and

to me

during

argument

at the hearing

on

Plaintiff's Motion for Summary Judgment. The time of first receipt
of this Affidavit was noted by me in the upper right hand corner of
the copy delivered to me during the hearing. See Affidavit of John
R. Crandell attached hereto as Exhibit "A.w
6.

Upon presentation of the Affidavit to Judge Noel, I

immediately objected that the Affidavit was untimely under the Utah
Rules of Civil Procedure.
7.

In response to questions by Judge Noel as to the

sufficiency of the Affidavit, I objected that the Affidavit was
comprised

of

unsubstantiated

self-serving

statements

and

conclusions of law.
8.
firm

on

The record of the trial court was first reviewed by my
May

25,

1993,

in

connection

with

preparation

of

Plaintiff/Appellee's appellate brief.
9.

Upon careful review of the indexed record of the trial

court, we discovered that no notation had been made in the record
regarding counsel's objection to the timeliness and sufficiency of
the Affidavit of John Crandell.
10.

This motion to amend has been presented to the court at

the first practical moment after discovery of the omission.

2

11.

Amendment of the record is necessary in order that the

sufficiency of the Affidavit may be raised as an issue on appeal.

Robert M. Anderson

Subscribed and sworn to before me this

07^
g*' day of May,

1993, by Robert M. Anderson.
rxMf7A£ri,

(J/A
y.litis

Notary Public
jMX jojpjy^s^on ^ x p i r e s :
NOTARY PUBLIC ™" "™ *

^gSfc.
SHARONBELL
. afiM
^ .. m-SHARON
EELL

I fiffgftl
W&Jj
! JtSSfM

1

"POTaoUTWTBMHLfa'i/L'U
SALTLAKECfTY.
ft.'.
SALTLAKECfTY. UT
UTP.rCC
Uy Commteston Btpires fei. 4.1C37
State ot Utah

I
*
3
*
J

CERTIFICATE OF SERVICE
On this

day of May, 1993, I hereby caused to be mailed

via U.S. first-class mail, postage prepaid, a true and correct copy
of the foregoing Affidavit of Robert M. Anderson in Support of
Motion to Amend to the following:

Steven C. Tycksen, Esq.
DAY & BARNEY
45 East Vine Street
Murray, Utah 84107
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EXHIBIT

A

IN THE THIRD JUDICIAL DISTRICT COURT OF SUMMIT COUNTY
STATE OF UTAH
DAVID J. WOODCOCK,

)
)
)

Plaintiff,
vr.

)

JOHN CRANDALL,

)
)

Defendant.

AFFIDAVIT OF
JOHN CRANDELL

C a s e No, 9211580
J u d g e Frank Noel

)

STATE OF UTAH

)
:

COUNTY OF SALT LAKE

ss.

)

JOHN CRANDELL, b e i n g f i r s t

d u l y sworn,

d e p o s e s and s a y s

as

follows:
1.

I am t h e d e f e n d a n t i n t h i s a c t i o n and make t h i s

o f my p e r s o n a l
2.

affidavit

knowledge.

I n t h e s p r i n g of 1 9 8 5 , I h a d made a down payment i n t h e

amount of $ 4 0 , 0 0 0 on t h e p u r c h a s e of t h e b u i l d i n g a t 558 Main i n
Park City,
3.

Utah.
T h e r e a f t e r , J o h n Woodcock and I came t o an o r a l a g r e e m e n t

w h e r e b y Woodcock o b t a i n e d f i n a n c i n g i n h i s name f o r t h e p u r c h a s e o f
t h e b u i l d i n g a n d t h e b u i l d i n g was d e e d e d i n h i s name.
4.

As

part

of

the

oral

agreement,

Mr.

Woodcock

paid

a p p r o i m a t e l y $ 1 0 , 0 0 0 t o w a r d s t h e p u r c h a s e p r i c e of t h e b u i l d i n g t o
EXHIBIT

A

the seller, which $10,000 was added to the $40,000 I had previously
paid to the seller.
5.

As part of the oral agreement, Mr. Woodcock and I agreed

that at such time in the future as I was financially able to
refinance the building in my name, he would agree to transfer the
title into my name.
S.

As part of the oral agreement reached in the spring of

1985, Mr. Woodcock and I agreed that Woodcock would receive credit
for the $10,000 he paid to the seller originally and I would
receive credit for the $40,000 I had paid the seller.
7.

As part of the oral agreement, Mr. Woodcock and I agreed

that I would pay Woodcock the monthly mortgage payment which he, in
turn, would pay to the mortgage lender.

I made these payments in

full until approximately April 1991.
8.

In approximately April 1991, I increased the monthly

payment by approximately $350 per month, to the total amount of
$3,000 per month.

The increase in the payment amount was to

provide Mr. Woodcock advance payments on any amounts he may be
entitled

to receive at the time the building was eventually

transferred into my name.
9.

Woodcock and I do not have a month-to-month tenancy.

10.

I specifically dispute paragraph 14 of the plaintiff's

fact statement.

11.

I specifically dispute paragraph IS of the plaintiff's

fact statement because I have prepaid amounts owing since April
1991.
12.

Our agreement allowed me to pay any and all property

taxes at the closing when the property was transferred to my name.
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SUBSCRIBED AND SWORN to before me this ^ 3

day of November ,

1992.

Uotary R^blic, res iding at
Salt Lake County, Utah
My Commission Expires:
NOTAHY fc*C3LiC

MAUREEN WEBS
2020 8«n«ria«i Ulm Tower
Sftit LMkm Gty. Utsft 84111

My Commission Expires
Juno 3,1996

STATE OF UTAH
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IN THE UTAH COURT OF APPEALS
ooOoo
David J. Woodcock,
ORDER
Plaintiff and Appellee,
Case No. 920288-CA
v.
John Crandall aka John R.
Crandall aka John R. Crandall,
Defendant and Appellant,

This matter is before the court on appellant's motion to
supplement the record.
Based on appellee's representation that the motion seeks to
supplement the record with depositions not of record in the trial
court,
IT IS HEREBY ORDERED that the motion is denied.
BY THE COURT:

'^//i/A^/

R u s s e l l w.^Bench,

Judge

Utah Coun cr Appeals
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* arv r. Noonan
Clof k of the Court

CERTIFICATE OF MAILING
I hereby certify that on the
day of June, 1993, a true
and correct copy of the foregoing Order was mailed to each of
the following:
Steven C, Tycksen
Attorney at Law
45 East Vine Street
Murray, UT 84107
Robert M. Anderson
Glen D. Watkins
Lisa A. Altman
Attorneys at Law
10 East South Temple, #700
Salt Lake City, UT 84133

UJLL

iroline Workman
Judicial Secretary
930288-CA
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IN THE DISTRICT COURT 0 ! THE THIRD JUDICIAL DISTRICT
IN AND FOR SUMMIT COUNTY, STATE OF UTAH
DAVID J. WOODCOCK,
Plaintiff,
VS.

MINUTE ENTRY
RULING 4-501 UCJA

JOHN CRANDELL,
Defendant.

CASE # 9211580

In consultation with Judge Noel, the undersigned herein grants the
Plaintiff's Motion to Amend the Record to allow the record to reflect that there was
a timely objection made to the filing of Affidavit of John Crandell dated November
23, 1992. The order submitted by Ms. Altaian is entered this date.
Dated, June 15, 1993.

David S. Young, Judge

QQ0$®7-

Tab 4

FILED
Utah Court of Appeals

FEB 1 0 1994

IN THE UTAH COURT OF APPEALS
00O00

David J. Woodcock,

^

^
*
Clerk of the Court
ORDER

Plaintiff and Appellee,
Case No. 930288-CA
v.
John Crandall aka John R.
Crandall aka John R. Crandell,
Defendant and Appellant.

Before Judges Jackson, Bench, and Davis (Rule 31 Hearing).
This matter is before the court pursuant to Rule 31 of the
Utah Rules of Appellate Procedure.
Based on the existence of John Crandall's affidavit in the
record, we conclude that genuine issues of material fact existed
which precluded summary judgment. We therefore reverse the trial
court's order granting summary judgment and remand for further
proceedings.
Dated this 10th day of February, 1994.
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CERTIFICATE OF MAILING
I hereby certify that on the 10th day of February, 1994, a tjue
and correct copy of the foregoing ORDER was deposited in tha
United States mail to the parties listed below:
Steven C. Tycksen
Day & Barney
Attorneys at Law
45 East Vine Street
Murray, UT 84107
Robert M. Anderson
Lisa A. Altman
Anderson & Watkins
Attorneys at Law
136 South Main Street, #900
Salt Lake City, UT 84101
Summit County District Court
60 North Main
P.O. Box 128
Coalville, UT 84017

Trial Ct. No. 92-11580

The Honorable Frank G. Noel
District Court Judge
451 South 200 East, Room 320
Salt Lake City, UT
84111
Dated this 10th day of February, 1994.

Deputy elerk

